UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

THOMASEATON, SR., and WANDA
EATON, husband and wife, the surviving
parents of THOMASW. EATON, JR,,
Paintiffs,
VS. IP 01-5377-C-B/S
THE BRIDGESTONE CORPORATION, a
foreign corporetion,
BRIDGESTONE/FIRESTONE, INC., an Ohio
Corporation formerly known asthe
HRESTONE TIRE & RUBBER
CORPORATION, INC., and CHARLIE CASE
TIRE CO., an Arizona Corporation, et d.,
Defendants.
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ENTRY ON PLAINTIFES MOTION TO REMAND

This matter comes before the Court on Plaintiffs Motion for Remand. Defendants
Bridgestone/Firestone Inc. (“Firestone’) and Charlie Case Tire Company (“Case’) contend
that remand is ingppropriate because Plaintiffs, Arizona residents, have fraudulently joined
Case, anondiverse defendant, in order to defeeat federd jurisdiction. For the reasons set
forth below, we GRANT PFaintiffs Motion to Remand and hereby remand this cause to the

Arizona Superior Court of Maricopa County.

Factua Backaground




On March 29, 1996, Paintiffs son, Thomas Eaton Jr., suffered fatd injuriesin a
rollover accident while driving a van to a community college basebd| team game.
Pantiffs Motion to Remand a 3. One of the passengersin the vehicle dso died, and five
otherswereinjured. Area newspapers reported that the van had suffered arollover after a
tire had blown out. Defendant’ s Statement of Facts, app. B. In addition, the police report
regarding the accident noted that “the rear tire was missing much of the stedl belted tread,”
and the tire had experienced alaceration. 1d., app. A, Police Report, a 1. Thetire involved
in the accident was a Stedtex tire, manufactured at the Decatur, 1llinois plant of Defendant
Firesone. Paintiffs Motion to Remand & 3. In 1997, the Sx other individuasin the
accident, or their survivors, filed lawsuits againgt, among others, Firestone and Case, the
sdler of thetire, based on theories of negligence and drict liability. 1d. Plaintiffs atest by
affidavit that at dl these times they were unaware of aleged defectsin certain Firestone
tires manufactured at the Decatur plant. P's Reply to Defendant’ s Response to Motion to
Remand, exs. 1, 2. Arizonalimits the initiation of wrongful deeth actions to two years from
the date on which the action accrued. A.R.S. 8§ 12-542. Plaintiffsdid not file suit in the

two-year period following the accident.

Beginning in September 2000, media outlets published information suggesting that
tread separation caused by a defect played arole in the failure of certain Firestone tires.
Paintiffs Motion to Remand a 4. On November 16, 2000, Plaintiffs filed awrongful

death action in Maricopa County Superior Court againgt Firestone and Case, an Arizona



limited ligbility company. On December 20, 2000, Defendants removed the matter to

federd court, and on May 14, 2001, Plantiffsfiled this Motion to Remand.

Legd Andyss

Paintiffs contend that this court lacks jurisdiction over the matter because there is
not complete diversty among the parties. Defendants oppose Plaintiffs Motion to
Remand, arguing that Plaintiffs fraudulently joined Case as a co-defendant in this matter in
order to defeat federd diversty jurisdiction. The law of the Seventh Circuit governsthe

remova and remand issues presented in this case. Halkett v. Bridgestone/Firestone, Inc., et

d., 128 F. Supp. 2d 1198 (S.D. Ind. 2001). “[A]lthough a plaintiff is normaly free to
choose its own forum, it may not join an in-state defendant soldly for the purpose of

defedting federd diversty jurisdiction.” Schwartz v. State Farm Mut. Auto. Ins. Co., 174

F.3d 875, 879 (7" Cir. 1999), diting Gottlieb v. Westin Hotdl, 990 F.2d 323, 327 (7th
Cir.1993). Thejoinder of nondiverse parties cannot defeat divergty jurisdiction if such
joinder is fraudulent; parties fraudulently joined are disregarded. Gottlieb, 990 F.2d at 327.
Because this Motion deds with alegations of fraudulent joinder, we look beyond the
pleadingsin applying the fraudulent joinder andyss. E.g., Schwartz, 174 F.3d at 879;

LeBlang Motors, Ltd. v. Subaru of America, Inc., 148 F.3d 680, 690-91 (7™ Cir. 1998); In

re Bridgestone/Firestone Inc. Products Liability Litigation, 204 F. Supp. 2d 1149 (S.D. Ind.

2002); see a0 El Chico Restaurants, Inc. v. Aetnha Cas. and Sur. Co., 980 F. Supp. 1474,

1479 (S.D. Ga. 1997) (citation omitted) (ating thet, in evauating dlegations of fraudulent



joinder, adigtrict court may “ pierce the pleadings and consider the entire record,

determining the question by any means available’); Williams v. Henson, 42 F. Supp. 2d 628,

631 n.7 (N.D. Miss. 1999).

“Fraudulent joinder occurs either when there is no possibility that a plaintiff can
dtate a cause of action againgt nondiverse defendants in state court, or there has been an

outright fraud in plaintiff’s pleading of jurisdictiond facts” Hooser Energy Rural Elec.

Co-op, Inc. v. Amoco Tax Leasing 1V Corp., 34 F.3d 1310, 1315 (7th Cir. 1994), quating

Gottlieb, 990 F.2d a 327. The removing defendant bears the burden of establishing

fraudulent joinder. Poulosv. Naas Foods, Inc., 959 F.2d 69, 73 (7" Cir. 1992). Most

often, asin the indant case, “fraudulent joinder involves aclam againg an in-date
defendant that smply has no chance of success, whatever the plaintiff’ s motives.” 1d.; see

aso In re Bridgestone/Firestone Inc. Products Liability Litigation, 204 F. Supp. 2d 1149,

1152 (S.D. Ind. 2002).

Fraudulent joinder dlegations, like the one a issue here, are not nove in the context
of thisMultidigtrict Litigation, and we gpproach this particular disoute in a manner
congstent with our previous decisons. We must determine whether, under Arizona law,
Paintiffs action againgt Case (the non-diverse defendant) has any chance of success.
Defendants contend, and bear the burden of establishing, that Plaintiffs have no possibility
of recovery against Case because their clams are barred by Arizond s two-year Satute of

limitations for wrongful death actions. Plaintiffs counter that the gpplicable limitations
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period should be tolled because Case and Firestone engaged in fraudulent conceament of

thair cause of action.

The determination whether Plaintiffs action againgt Case is time-barred necessarily
begins with determining when the action accrued. Arizona utilizes the “discovery rule’ to
determine the accrud date of a cause of action, such that “a plaintiff’s cause of action does
not accrue until the plaintiff knows or, in the exercise of reasonable diligence, should know

the facts underlying the cause. Gudt, Rosenfeld & Henderson v. Prudentia Ins. Co. of

America, 898 P.2d 964, 966 (Ariz. 1995), dting 2 Cadvin W. Corman, Limitations of
Actions § 11.1.1 (1991). Thisrule applieswith equa force to wrongful death actions, such

astheingant case. Lawhon v. L.B.J. Inditutiond Supply Co., 765 P.2d 1003, 1005 (Ariz.

Ct. App. 1988), dting Anson v. American Motors Corp., 747 P.2d 581 (Ariz. Ct. App.

1987). “‘Pursuant to the discovery rule, a cause of action does not “accrue’ until a plaintiff
discovers or by the exercise of reasonable diligence should have discovered that he or she
has been injured by the defendant’ s negligent conduct.’” 1d., quoting Anson, 747 P.2d at
584. Indeed, “[t]he cause of action does not accrue until the plaintiff knows or should have
known of both the what and who elements of causation,” in other words, that he or she has
been injured “ by a particular defendant’ s negligent conduct.” 1d. a 1007. The point at
which a plaintiff knew, or in the exercise of reasonable diligence should have known, that a

particular defendant caused his or her injury isaquestion of fact that ordinarily must be

decided by thejury. Anson, 747 P.2d at 588 (citation omitted); see aso Gust, Rosenfdld &



Henderson, 898 P.2d at 969.

The facts of this case bear strong resemblance to Anson, an Arizona case in which
the court applied the discovery rule to awrongful desath action. There, the Ansons' son died
from injuries sustained in arollover accident involving aJeep CJ-7. The plaintiffs knew at
the time of the accident that their son had lost control of the Jeep, that it had overturned,
that the roll bar had collapsed, and that their son had died of massive head injuries.
However, they dleged that they did not know at the time of the accident that the Jeep was
defectivein that it had an unreasonable propensty to overturn and itsroll bar was
structuraly inadequate to protect the Jegp’ s occupants when arollover occurred. The
plaintiffs aleged that they did not learn of these defects, and, therefore, their claim did not
accrue, until they saw atelevison program about problems with the Jeep more than ayear
after the accident. The court in Anson concluded that there were genuine issues of materia
fact on theissue of time of discovery,” and that “the Ansons could not have initiated and
conducted the research necessary to prove the causal link between the defectsin the jeep

and the death of their son.” 747 P.2d at 586.

This caseisdso Smilar to Hannah v. General Motors Corp., 1994 WL 924259 (D.

Ariz. 1994), involving an accident in which the fud tank of a pick-up truck ruptured during a
callison, killing two passengers and serioudy injuring the driver. The defendant moved for
summary judgment on gatute of limitations grounds, and the court, gpplying Arizonalaw,

induding Anson, denied the motion, holding that the fact thet the plaintiffs knew at the time



of the accident that the fuel tank ruptured, causing the fire that in turn fatdly injured their
sons, was not sufficient to trigger the Satute of limitations. Rather, the court found that
“[t]he principle [Sc] ‘facts giving rise to this lawsuit are not the events of the accident
itself, but rather the aleged defectsin the fud tank,” and, therefore, “the statute of
limitations began to run when plaintiffs knew, or through the exercise of reasonable
diligence should have known, that a design defect in their pickup truck’s fud tank
(alegedly) caused ther injuries” Id. a *4. The plaintiffs presented evidence that they did
not know of the dleged defects in the pick-up’s fud tank until afriend told them of anews
program he had seen about theissue. The court also noted that the existence of other
negligence lawsuits based on facts gpproximating those of the plaintiffs case did not

necessarily impact on plantiffs' limitations period.

Moreover, our resolution of thisissue is aso guided by our earlier decisonin
Wilkinson, which involved a motion for summary judgment on tatute of limitations

grounds. In re Bridgestone/Firestone, Inc., 200 F. Supp. 2d 983 (S.D. Ind. 2002). There,

the plaintiffs, parents of the victim of afata rollover accident involving a Ford Explorer

and Firestone tires, argued that their wrongful degth action based on the accident did not
accrue until August 2000, when they firgt learned through media outlets that alleged defects
in the tire and/or Explorer might have caused the accident. The plaintiffs provided evidence
that they were unaware of any defect in the tire until they heard dlegations of such defects

on atdevison program. Their initid investigation a the time of the accident suggested



that their son’ s driving, not any defective tire, had caused his death. Applying Arizonalaw
to these facts, we refused to conclude as a matter of law that the plaintiffs investigation

was inadeguate and that in the exercise of reasonable diligence they should have discovered
that the alleged defects caused their son’s death. Instead, we denied the defendants motion

for summary judgment so that the issues of accrua and discovery could be decided by a

jury.

Thedecisonsin Anson, Hannah, and Wilkinson lead to the conclusion that a

reasonable juror could find that Plaintiffs cause of action in this case accrued after the
March 1996 auto accident, possibly as late as September 2000. At the time of their son’s
accident, Plaintiffs knew only that atire had blown out immediately before the rollover
accident occurred. Plaintiffs attest by affidavit that they had no information, nor any reason
to believe, that the tire failure resulted from any negligence on Firestone s part. The fact
that the other passengersinvolved in this particular accident (or their survivors) filed suit
againg Frestone and Case within the limitations period, adthough relevant to the question
whether Plaintiffs should have known about the alleged defects in the tire, does not by itself

indisputably lead to such aconclusion.! Because areasonable juror could find that

! In opposition to this Motion to Remand, Plaintiffs contend that Firestone and Case
fraudulently conceded information regarding tire defects that precluded Plaintiffs from
redlizing their cause of action and bringing their caims within the gpplicable two-year
datute of limitations, and, therefore, the statute should betolled. Specificdly, Plaintiffs
adlege that Firestone made affirmative misrepresentations in letters to the Arizona Game
and Fish Department regarding tread separations uncovered in an investigation of certain
Stedltex tires produced a the Firestone plant in Decatur, Illinois, and used on Arizona
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Paintiffs cause of action did not accrue until September 2000, Defendants have not
established as amatter of law that the suit was time-barred and, therefore, that the suit
againgt Case has no chance of success. For this reason, Case will not be dismissed from
this action, diverdity of the partiesisincomplete, and, therefore, federa subject matter
juridiction islacking. Accordingly, Plaintiffs Maotion to Remand is GRANTED and this

case is remanded to the Arizona Superior Court of Maricopa County.

Concluson

Game and Fish vehicles. Thisinvedtigation dlegedly resulted in Firestone “ quietly
agred{ing] to take back Firestone tires on Game and Fish vehicles and credit[ing] the State
for the cost of thosetires” P sMotion to Remand at 4. Plaintiffs further dlege that Case
knew of the investigation into aleged Firestone tire defects and the fact that certain tires
were returned to Firestone for arefund.

We note that, under Arizona law, “[f]raud practiced to conced acause of action will
prevent the running of the Satute of limitations until its discovery.” Wak v. Ring, 44 P.3d
990, 999 (Ariz. 2002), dting Acton v. Morrison, 155 P.2d 782, 784 (Ariz. 1945).
Fraudulent concedment sufficient to toll the statute of limitations requires a positive act
by the defendant taken for the purpose of preventing detection of the cause of action.
Cooney v. Phoenix Newspapers, Inc., 770 P.2d 1185, 1187 (Ariz. Ct. App. 1989), dting
Jackson v. American Credit Bureau, Inc., 531 P.2d 932 (Ariz. Ct. App. 1975). “There must
be positive acts of concealment done to prevent detection. There must be some trick or
contrivance intended to exclude suspicion and prevent inquiry.” Tovrealand & Cattle Co.
v. Linsenmeyer, 412 P.2d 47, 63 (Ariz. 1966), dting Guerin v. American Smelting &
Refining Co., 28 Ariz. 160, 236 P. 684 (1925).

Despite dleging that Case engaged in fraudulent concedment, Plaintiffs do not
dlege that Case took any affirmative steps to prevent Plaintiffs from detecting their cause
of action or engaged in any other conduct remotely resembling a“trick or contrivance.”
Absent such evidence, we cannot conclude as amatter of law that Case engaged in
fraudulent concedlment sufficient to tall the gpplicable statute of limitations. Ultimately,
however, we need not decide whether Plaintiffs have adequately supported this defensein
order to decide this Motion to Remand.




Faintiffs filed aMotion to Remand, arguing that this court lacks federd diversty

jurisdiction. Defendants opposed remand on the ground that Charlie Case Tire Company

had been fraudulently joined as a defendant in order to defeat such jurisdiction. For the

reasons st forth above, Plaintiffs Motion to Remand is GRANTED and thiscauseis

remanded to the Arizona Superior Court of Maricopa County.

It isso ORDERED this day of July, 2002.

Copy to:

1t Thomas F Dasse

14646 N Kierland Blvd Ste 238
Scottsdale, AZ 85254

Graeme E M Hancock
Fennemore Craig PC

3003 N Centra Ave Ste 2600
Phoenix, AZ 85012-2913

Bradley R Jardine

SARAH EVANS BARKER, JUDGE
United States District Court
Southern Digtrict of Indiana
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Mark Herrmann

Jones Day Reavis & Pogue
North Point

901 Lakesde Avenue
Cleveland, OH 44114

Thomas G Stayton

Baker & Daniels

300 North Meridian Street Suite 2700
Indianapolis, IN 46204



Jardine Baker Hickman & Houston
3300 North Central Ave Suite 600
Phoenix, AZ 85012

Mak Merkle

Krieg Devault LLP

One Indiana Square Suite 2800
Indianapolis, IN 46204

Thomas S Kilbane

11

Squire Sanders & Dempsey LLP
4900 Key Tower

127 Public Square

Cleveland, OH 44114

Colin P Smith

Holland & Knight LLP

55 West Monroe Street Suite 800
Chicago, IL 60603



